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Updated September 2015

There are no laws specifically addressing the regulation of electronic cigarettes in
Australia; instead, a number of laws relating to poisons, therapeutic goods and
tobacco control apply to electronic cigarettes in some circumstances. This makes the
regulation of electronic cigarettes complex. Below is a summary of key laws and
regulations that impact electronic cigarettes. Some of these issues have yet to be
clarified; therefore this summary may be updated as further information becomes
available.

Commercial retail sale and personal possession/use of nicotine
electronic cigarettes

e The sale and personal possession or use (among other things) of nicotine
electronic cigarettes is currently unlawful in every jurisdiction in Australia unless
specifically approved/authorised/ licenced/etc) (1) (2) (3) (4) (5) (6) (7) (8) (9).
This is due to controls on nicotine that apply in each state and territory by reason
of it being classified as a ‘Schedule 7- Dangerous Poison’ under the
Commonwealth Poisons Standard (10). This position could change in the future
should an electronic cigarette product be registered by the Therapeutic Goods
Administration (‘“TGA’) (discussed below).

e Where a nicotine electronic cigarette is for therapeutic uses, such as smoking
cessation or alleviation of nicotine withdrawal, the electronic cigarette must be
registered by the TGA in order to be sold lawfully (9). This involves an assessment
of elements including the safety, quality and efficacy of the liquid nicotine and an
assessment of the design of the electronic cigarette to ensure it is safe to use (11)
(12). Liguid nicotine for inhalation for therapeutic uses is a ‘Schedule 4 —
Prescription only’ medicine under the national Poisons Standard (13), which
means that any TGA registered nicotine electronic cigarette products would be
available by prescription only. There are currently no TGA registered electronic
cigarettes (11) and importation, exportation, manufacture and supply of
unregistered therapeutic goods is a criminal offence under the Therapeutic Goods
Act 1989 (Cth) (9).

e Where the nicotine electronic cigarette is represented as being for recreational
purposes only (that is, not for therapeutic use), the nicotine is classified as a
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‘Schedule 7 - Dangerous Poison’ under the national Poisons Standard (13). This
means that the manufacture, sale and possession of this kind of recreational
product is currently unlawful in all states and territories (unless an approval,
authority/ licence/ permit (as the case may be) can be sought and is granted by
the relevant state or territory authority) (1) (2) (3) (4) (5) (6) (7) (8) (9) (14).

e Even if a specific electronic cigarette product were to receive TGA registration in
the future, it is possible that its sale would still be banned in states and territories
that specifically prohibit the retail sale of products that are designed to resemble
tobacco products (i.e, South Australia (‘SA’) (15) and Western Australia (‘WA’)
(16).

Commercial importation and retail sale of non-nicotine electronic
cigarettes

e Importation for commercial purposes and retail sale of non-nicotine electronic
cigarettes that are marketed with therapeutic claims is unlawful across Australia
unless the product is registered by the TGA (9). There are currently no TGA
registered electronic cigarettes (11).

e Importation and retail sale of non-nicotine electronic cigarettes that do not make
therapeutic claims is not covered by laws relevant to therapeutic goods, meaning
that they can be imported and sold by retailers without needing to comply with
laws relevant to therapeutic goods. Restrictions under customs and/or drugs and
poisons laws may apply depending on the constituents of a particular product
(and often constituents are not fully disclosed).

e As noted above, SA (15) and WA (16) laws prohibit retail sale of products that
resemble tobacco products. Therefore, even if non-nicotine electronic cigarette
products make no therapeutic claims, the retail sale of particular models in those
jurisdictions may still be an offence.

Importation of nicotine electronic cigarettes for personal use

e Importation of nicotine electronic cigarettes for personal therapeutic use (e.g,
use as a quitting aid) is exempt from TGA registration requirements (but other
conditions apply, noted below). This exemption arises under the personal
importation scheme provided for under the Therapeutic Goods Regulations 1990
(Cth) (Schedule 5). It is therefore possible to lawfully import nicotine electronic
cigarettes for personal use if the importer is able to comply with the
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requirements of the TGA’s personal importation scheme. Under this scheme
(among other requirements):

o Asthe goods are listed in Schedule 4 of the Poisons Standard (Prescription
only), the importer must have a prescription from a medical practitioner
registered in the relevant state or territory (unless the importer carries the
goods as a passenger on a ship or plane) (17).

o The goods must be imported for use in the treatment of the importer or
the importer’s immediate family.

o The quantity imported in one importation must not be more than three
months’ supply at the maximum dose recommended by the manufacturer.

o The goods must not contain a substance the importation of which is
prohibited under the Customs Act 1901 (Cth) (while nicotine is not a
prohibited import, other constituents of electronic cigarettes might be.
Often constituents are not fully disclosed).

o The total quantity of the goods imported in a 12 month period must not
exceed 15 months’ supply (18) (19).

The requirement for a medical prescription may pose practical barriers for people
in Australia wishing to order nicotine electronic cigarettes online, in the event
that medical practitioners are unwilling or unable (for legal reasons) to provide a
prescription for a product that has not been approved by the TGA.

Even if TGA laws and regulations permit nicotine to be imported for personal use
with a medical prescription, state and territory drugs and poisons laws may or
may not permit possession of that product as different restrictions apply to
“prescription” medicines. It would be prudent for consumers to check
restrictions under their applicable state and territory poisons laws to see if there
are any other restrictions on the possession and use of electronic cigarettes
obtained with a medical prescription from overseas.

Importation and/or possession of nicotine electronic cigarettes for recreational
use is not covered by the TGA personal importation scheme but will be in breach
of state and territory drugs and poisons laws (as such a product would be
considered a Schedule 7 - Dangerous Poison) (1) (2) (3) (4) (5) (6) (7) (8) (9) (14).
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Importation of non-nicotine electronic cigarettes for personal use

e Importation of non-nicotine electronic cigarettes that are marketed with
therapeutic claims is covered by therapeutic goods laws and regulations and it is
lawful to import these products for personal use or use by an immediate family
member if the importer complies with the personal importation scheme
(described above). Because the products do not contain a prescription only
medicine (i.e. nicotine), no medical prescription is required, but the other
conditions outlined above (for example, regarding personal/family use, three
months’ supply and 15 months’ supply within 12 months and restrictions on
prohibited imports) all apply.

e Importation of non-nicotine electronic cigarettes that do not make therapeutic
claims is not covered by laws relevant to therapeutic goods, meaning that they
can be imported for personal use and commercial purposes without needing to
comply with laws relevant to therapeutic goods. However, restrictions under
customs and/or drugs and poisons laws may apply depending on the constituents
of a particular product (and often constituents are not fully disclosed).

Applicability of tobacco control laws

e There may be a case that certain promotions of electronic cigarettes are in breach
of the Tobacco Advertising Prohibition Act 1992 (Cth) (‘TAP Act’); however, there
are currently no legislative provisions in the TAP Act that specifically refer to
electronic cigarettes.

¢ In Queensland, tobacco control laws prohibiting sales to minors, restricting
advertising and display at retail outlets, and prohibiting use in smokefree areas
now also apply to “personal vaporises”, which includes electronic cigarettes.
These restrictions apply to all electronic cigarettes, even those that may be TGA
listed in the future. These laws came into effect on 1 January 2015 (20).

e In NSW, itis an offence to sell electronic cigarettes and accessories to minors or
for adults to purchase these products on behalf of minors (21) and police have
powers to seize electronic cigarettes from minors (22). There are also
restrictions on vending machines used for selling electronic cigarettes and related
offences (23). These laws came into effect on 1 September 2015 (24). NSW
tobacco control laws on retail sale and display, advertising and promotion, and
smoking in motor vehicles with juveniles (under 16) present will apply to
electronic cigarettes from 1 December 2015 (24) (25).
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e In other states and territories, it is unlikely that electronic cigarettes fall within
tobacco control laws, including smokefree laws. However, individual businesses
and the public sector can develop their own policies on use of electronic
cigarettes in their organisations and retailers can choose whether or not to
display or sell non-nicotine electronic cigarette products.

Please note: This information sheet does not constitute legal advice and should not be relied on as
such. Consider whether you or your organisation should seek legal advice tailored to your specific

circumstances.
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